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PER CURI AM *

Edward Lee Hol | oway, Texas prisoner # 744655, appeals the
district court’s dismssal as frivolous of his pro se, in forma
pauperis, 42 U.S.C. § 1983 conplaint. Holloway alleged that the
def endants were deliberately indifferent to his serious nedical
needs when he had a heart attack.

Hol | oway’ s cl ai m has an arguable basis in law. See Estelle

v. Ganble, 429 U S. 97, 104-06 (1976); Stewart v. Mirphy, 174

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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F.3d 530, 533-534 (5th G r. 1999). Because Holloway's claimis
not “based on an indisputably neritless |legal theory,” it is not
frivolous, although it may ultimately be determ ned to be w thout

merit. Neitzke v. Wllians, 490 U. S. 319, 327 (1989); Berry v.

Brady, 192 F.3d 504, 507 (5th Cr. 1999). Accordingly, the
district court’s dismssal of this action as frivolous is VACATED
and the case is REMANDED for further proceedi ngs.

Addi tionally, our review of the record shows Hol | oway
indicated in his conplaint that he had not exhausted the prison’s
grievance procedure. Exhaustion of admnistrative renedies is a
threshold requirenent for the filing of a prisoner 8 1983 action.

See 42 U.S.C. § 1997e(a); Porter v. Nussle, 534 U S. 516, 524-32

(2002); Wendell v. Asher, 162 F.3d 887, 890-91 (5th Cir. 1998).
Therefore, on remand, the district court should nmake a

determ nati on whet her Hol | oway has exhausted adm nistrative
remedi es.

VACATED AND REMANDED



